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Dear Sir,    

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT,   

24 OF 1956 (“the Act”): E BALOYI (“complainant”) v SATAWU NATIONAL 

PROVIDENT FUND (“first respondent”); ROBSON SAVAGE (PTY) LTD 

(“second respondent”); THE PRIVATE SECURITY SECTOR PROVIDENT FUND 

(“third respondent”) AND MAXI PHUMELELA SECURITY (PTY) LTD T/A MAXI 

SECURITY (“fourth respondent”)  

 

[1] INTRODUCTION 

 

1.1 The complaint concerns the fourth respondent’s failure to pay over 

contributions and submit schedules to the first and third respondents on 

behalf of the complainant. 

1.2 The complaint was received by this Tribunal on 23 March 2015. A letter 

acknowledging receipt thereof was sent to the complainant on 25 

March 2015. On the same date, the complaint was forwarded to the 

first and fourth respondents requesting them to file their responses by 
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24 April 2015. A response was received from the second respondent 

on behalf of the first respondent on 8 April 2015. On 9 April 2015, a 

copy of the complaint was forwarded to the third respondent requesting 

it to file its response by 8 May 2015. A follow-up letter was sent to the 

third respondent on 18 May 2015, requesting it to file its response by 1 

June 2015. A response was received from the third respondent on 31 

July 2015. A further response was received from the second 

respondent on 22 September 2015. On 29 September 2015 and 2 

October 2015, clarity was received from ABSA Consultants and 

Actuaries (Pty) Ltd (“ACA”). Further submissions were received 

telephonically from the complainant on 1 October 2015 and 5 October 

2015. No response was received from the fourth respondent.  

 

1.3 Having considered the written submissions before this Tribunal, it is 

considered unnecessary to hold a hearing in this matter. The 

determination and reasons therefor appear below. 

 

[2] FACTUAL BACKGROUND 

 

2.1 The complainant was previously employed by Maxi Strategic Alliance 

(Pty) Ltd (“Maxi Strategic Alliance”) from 1 February 2002 until 

February 2011 when it was liquidated. The fourth respondent took over 

and the complainant became its employee from March 2011 to 20 

February 2015. He stated that only the name changed but 

management remained the same. He is a member of the first 

respondent by virtue of his employment with the fourth respondent. He 

is also a member of the third respondent pending the transfer in terms 

of section 14 of the Act. 

 

[3] COMPLAINT 

  

3.1 The complainant submitted that he would like to know where his 

provident fund benefit has been transferred to as the first respondent 
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failed to inform him in writing or telephonically about same. Upon 

enquiring with the fourth respondent regarding same, he was advised 

that his benefit has been transferred to the third respondent. However, 

the third respondent advised him that it has contributions for him only 

for September 2014.  

 

3.2 The complainant seeks this Tribunal to help him find where his 

provident fund benefit has been transferred to. He also seeks this 

benefit to be paid to him instead of being transferred to the third 

respondent. He annexed a copy of his payslip dated 30 November 

2014 reflecting a provident fund contribution of R250.85.  

 

[4] RESPONSES 

 

  First and second respondents 

 

4.1 The second respondent submitted a response in its capacity as the 

current administrator of the first respondent. The second respondent 

submitted that it received an email from the fourth respondent on 11 

June 2014 advising of the transfer of its participation from the first 

respondent to the third respondent. The email indicated that members 

will be transferred from the first respondent to the third respondent on 1 

July 2014. The second respondent annexed a copy of the email from 

the fourth respondent which confirmed that the fourth respondent was 

approached by the third respondent to transfer all its employees to the 

third respondent with effect from 1 July 2014 as it is currently registered 

as a participating employer in the third respondent. The email further 

confirmed that the fourth respondent is not exempted to participate in 

the third respondent in terms of Rule 3.3 of the rules of the third 

respondent.   

 

  4.2 The second respondent further submitted that the complainant became 

a member of the first respondent from November 2010 until March 
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2011 and has a fund credit of R844.04 as at March 2011. It mentioned 

that the fund credit is still in the first respondent and not withdrawn by 

the fourth respondent as alleged by the complainant. The second 

respondent further submitted that the transfer in terms of section 14 of 

the Act from the first respondent to third respondent is in process. It 

annexed a contribution history reflecting the contributions made on 

behalf of the complainant from November 2010 to March 2011.  

 

4.3 The second respondent concluded by submitting that it is committed to 

assisting members of the first respondent and it will provide any further 

assistance this Tribunal may require. 

 

4.4 In its further response, the second respondent stated that it cannot 

confirm the complainant’s dual membership with another fund, however 

it can reiterate that the first respondent received contributions from the 

fourth respondent on behalf of the complainant for the period 

November 2010 to March 2011.  

 

  Third respondent  

 

4.5  The third respondent submitted that the complainant became its 

member from February 2010 by virtue of his employment with the 

fourth respondent. The third respondent further submitted that 

according to the records confirmed by ACA, the fourth respondent 

registered as a participating employer on 31 July 2008 and is compliant 

in terms of section 13A of the Act.  

 

4.6  The third respondent further submitted that the records provided by 

ACA indicate that the complainant has a fund credit of R15 020.88. 

This amount represents contributions that it received on behalf of the 

complainant for the period February 2010, May 2010 to December 

2010 and March 2011 to February 2015. It annexed a transactional 
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report showing details of contributions made on behalf of the 

complainant.  

 

4.7  The third respondent further submitted that it has been informed by 

ACA that the complainant would be unable to claim his withdrawal 

benefit as he is still its member by virtue of his employment with the 

fourth respondent. It further submitted that Rule 3.2.2 of its rules 

provides that a member shall not be permitted to withdraw from 

membership whilst he remains in employment. 

 

4.8  The third respondent further submitted that the fourth respondent 

needs to provide an explanation as to why no contribution payments 

were received on behalf of the complainant for the period March 2010 

to April 2010 and January 2011 to February 2011. 

 

4.9  ACA initially stated that in relation to the second respondent’s 

response, the complainant was never a member in the first and third 

respondents at the same time. ACA later mentioned that the 

complainant was included in the November 2010 to December 2010 

and March 2011 contributions schedules as per attached contribution 

schedules received from the fourth respondent. It mentioned that there 

was an error made by the fourth respondent as the first respondent 

confirmed that the complainant was also its member from November 

2010 until March 2011. It stated that this error made the complainant 

appear to be on both the first and third respondents for the months of 

November 2010 to December 2010 and March 2011. 

 

 

 

 

  Fourth respondent  
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4.10 The fourth respondent was afforded an opportunity to comment on the 

complaint against it as required by section 30F of the Act. However, no 

response was received from it.  

 

Complainant’s further submissions 

 

4.11  The complainant further submitted that he is currently employed by 

G4S since March 2015. 

 

[5] DETERMINATION AND REASONS THEREFOR 

 

 Introduction 

  

5.1 The issues for determination are firstly, whether or not the first 

respondent has provided the complainant with information regarding 

progress of the transfer application in terms of section 14 of the Act; 

secondly, whether or not the complainant is entitled to the payment of a 

withdrawal benefit from the first and third respondents at present; 

thirdly, whether the fourth respondent made all contributions to the third 

respondent on behalf of the complainant and finally, whether or not the 

fourth respondent should be held liable for failing to timeously register 

the complainant as a member of the third respondent.  

 

Provision of information regarding the section 14 transfer progress 

 

 5.2 A board of a pension fund has a duty in terms of section 7D(c) of the 

Act to ensure that adequate and appropriate information is 

communicated to its members and beneficiaries informing them of their 

rights and obligations in terms of its rules. This duty is in turn delegated 

to the administrator of the fund, which must perform it in a manner 

which is consistent with the stated object of the board in the Act. The 

failure to perform this statutory duty by the administrator constitutes 
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maladministration of the fund (see Biermann v ABSA Consultants & 

Actuaries (Pty) Ltd and Others [2002] 4 BPLR 3347 (PFA)).   

 

5.3 The second respondent submitted that the first respondent received an 

email from the fourth respondent on 11 June 2014 advising it of the 

transfer of its participation to the third respondent. The email indicated 

that members will be transferred from the first respondent to the third 

respondent on 1 July 2014. The second respondent further submitted 

that the transfer in terms of section 14 of the Act from the first 

respondent to the third respondent is still pending. The second 

respondent further submitted that its records indicate that the first 

respondent received contributions for the complainant from November 

2010 to March 2011. It confirmed that the complainant has a fund value 

of R844.04 as at 31 March 2011. The fund value is still in the first 

respondent’s account as the transfer is still in process. Therefore, the 

first respondent has provided the complainant with progress about the 

pending transfer in terms of section 14 of the Act, his membership 

period of the first respondent and fund value. Therefore, the 

appropriate relief is for the first respondent to finalise the section 14 

transfer application and the third respondent to complete its part of the 

section 14 documentation in order for the same to be submitted to the 

Registrar of Pension Funds (“the Registrar”) without delay. 

 

Payment of a withdrawal benefit 

 

5.4 The complainant seeks to be paid his benefit whilst he is still employed 

by the fourth respondent. The registered rules of a fund are supreme 

and binding on its officials, members, shareholders and beneficiaries 

and anyone so claiming from the fund (see section 13 of the Act and 

Tek Corporation Provident Fund & Others v Lorentz [2000] 3 BPLR 227 

(SCA) at paragraph [28]). 

 

5.5 Rule 3.2.2 of the rules of the third respondent provides that: 
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“A MEMBER shall not be permitted to withdraw from membership while he 

remains in SERVICE.”  

 

In turn, service is defined under definitions in the rules of the third 

respondent as follows: 

 

“SERVICE shall mean employment with any of the EMPLOYERS within   the 

PRIVATE SECURITY SECTOR.”   

 

 5.6 Therefore, rule 3.2.2 of the rules of the third respondent provides that a 

member shall not be paid a withdrawal benefit by the third respondent 

whilst he or she is still employed in the private security sector.  

 

5.7 The submissions indicate that the complainant is still employed in the 

private security sector by virtue of his employment with G4S, a 

participating employer in the third respondent since March 2015. 

Therefore, the complainant is not entitled to receive a withdrawal 

benefit at present from the third respondent in terms of rule 3.2.2 as he 

is still employed in the private security sector. Therefore, this aspect of 

the complaint is dismissed.   

  

 Whether the fourth respondent paid all contributions to the first respondent 

 

 5.8 Rules 4.1 and 4.2 of the rules of the first respondent provide that: 

 

    “4.1 CONTRIBUTIONS BY MEMBERS 

 

                        4.1.1 Each MEMBER shall contribute to the FUND an amount as 

set out in the SPECIAL RULES. 

 

 

 

 

    4.2 CONTRIBUTIONS BY THE PARTICIPATING EMPLOYER 
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                     4.2.1 Each PARTICIPATING EMPLOYER shall contribute monthly 

to the FUND an amount in respect of MEMBER equal to a 

percentage of his FUND SALARY as shall be specified in the 

SPECIAL RULES.” 

   

5.9 Rule 4.3 of the first respondent’s rules deals with the payment of 

contributions and reads as follows:- 

 

        “4.3.1 The MEMBER’S contributions due in terms of Rule 4.1 shall be 

deducted by his PARTICIPATING EMPLOYER from his 

remuneration and together with the PARTICIPATING EMPLOYER’S 

contributions due in terms of Rule 4.2, be paid to the FUND within 

seven days after the end of every month to which they relate. 

 

         4.3.2 The PARTICIPATING EMPLOYER shall be also ensure that the 

minimum information required in terms of Section 13A of the Act, 

read together with Regulation 33(1) of the Regulations to the Act, is 

furnished to the FUND within the period prescribed in Section 13A of 

the Act. 

          

5.10 The fourth respondent has a duty in terms of the above rule 4.3 and the 

provisions of section 13A(1)(a) of the Act to deduct the provident fund 

contributions from the complainant’s salary and transmit same to the 

first respondent together with minimum information indicating on whose 

behalf payment is being made. Furthermore, section 13A(3)(a)(i) of the 

Act states that such contributions must be paid directly into the fund’s 

account and section 13A(3)(a)(ii) states that the contributions must be 

paid directly to the fund in such a manner as to have the fund receive 

the contributions not later than seven days after the end of that month 

for which such contributions are payable.  

 

5.11 It appears from the submissions that the first respondent received 

contributions on behalf of the complainant from Maxi Strategic Alliance 

from November 2010 until February 2011 and from the fourth 

respondent for March 2011.  
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5.12 The submissions indicate that the complainant was not a member of 

the first and third respondents when he commenced his employment 

with Maxi Strategic Alliance in February 2002. Maxi Strategic Alliance 

was obliged in terms of rules 3.1.1 and 3.2.1 of the rules of the third 

respondent that were applicable at the time of the complainant’s 

employment to register as a participating employer and also register 

him as a member and pay all contributions to the third respondent on 

his behalf. The complainant was employed by Maxi Strategic Alliance 

until it was liquidated in February 2011. This Tribunal cannot make an 

order against Maxi Strategic Alliance owing to its liquidation. A search 

for Maxi Strategic Alliance on the Companies and Intellectual Property 

Commission (“CIPC”) website on 1 October 2015 confirmed that Maxi 

Strategic Alliance has been dissolved. It appears that the third 

respondent received contributions on behalf of the complainant from 

Maxi Strategic Alliance for the period February 2010 and May 2010 to 

December 2010; and from the fourth respondent for the period March 

2011 to February 2015. In light of the above, the complainant may 

lodge a claim to recover any money deducted from his salary by Maxi 

Strategic Alliance for provident fund contributions for February 2002 to 

January 2010 and March 2010 to April 2010 from the liquidator, whose 

details appear at the foot of this determination.  

 

Registration as a participating employer and member of the third respondent 

 

 5.13  The rules of a fund are supreme and binding on its officials, members, 

shareholders and beneficiaries and anyone so claiming from the fund 

(see section 13 of the Act and Tek Corporation Provident Fund & 

Others v Lorentz [2000] 3 BPLR 227 (SCA) at paragraph [28]).       

 

5.14 Rule 3 of the third respondent’s rules dealing with membership of a 

fund provides as follows:- 

 

   “3.1 EMPLOYER Participation 
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3.1.1 Subject to rule 3.2.7 below, all EMPLOYERS in the 

PRIVATE SECURITY SECTOR shall participate in the 

FUND with effect from the commencement of the FUND or 

the commencement of the EMPLOYER’S business in the 

PRIVATE SECURITY SECTOR, whichever is the later.”  

 

 In turn Rule 3.2 stipulates that:- 

 

            “3.2  MEMBER Participation 

 

3.2.1 Subject to 3.2.7 below, each ELIGIBLE EMPLOYEE shall, 

as a condition of employment, become a MEMBER of the 

FUND with effect from the commencement of the FUND or 

the commencement of the EMPLOYER’S business in the 

PRIVATE SECURITY SECTOR, whichever is the later.”  

 

5.15 According to the information obtained from CIPC website on 1 October 

2015, the fourth respondent was registered with the CIPC on 24 

January 2001 and is still in business. The commencement date of the 

third respondent is 1 September 2002. The third respondent confirmed 

that the fourth respondent was registered as a participating employer 

on 31 July 2008. The fourth respondent ought to have registered as a 

participating employer in the third respondent on 1 September 2002, as 

it was already in business when the latter commenced was not 

exempted from participating in the third respondent in terms of rule 3.3. 

Therefore, this Tribunal finds that the fourth respondent failed to 

register timeously as a participating employer in the third respondent 

and such failure is in breach of rule 3.1 of the rules of the third 

respondent. Therefore, the fourth respondent must be ordered to 

comply with rule 3.1 of the rules of the third respondent.    

 

 Arrear contributions 

 

5.16  The fourth respondent has a duty placed on it by the provisions of 

section 13A(1)(a) of the Act and the rules of the third respondent to pay 
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contributions and submit schedules to the third respondent indicating 

on whose behalf payment is being made, and the third respondent in 

turn has a duty to pay out benefits to the members. Section 13A(3)(a)(i) 

states that such contributions must be paid directly into the fund’s 

account and section 13A(3)(a)(ii) states that the contributions must be 

paid directly to the fund in such a manner as to have the fund receive 

the contributions not later than seven days after the end of that month 

for which such contributions are payable.   

 

5.17 Rules 4.3.1 and 4.3.2 of the rules of the third respondent regulate 

payment of contributions and read as follows: 

 

         “4.3.1 The MEMBER’s contributions in terms of RULE 4.1 shall be 

deducted by his EMPLOYER from his salary or wages and must, 

together with the EMPLOYER’S contributions in terms of RULE 4.2, 

be paid to the FUND monthly in arrears. 

  

4.3.2  The EMPLOYER shall ensure that the contributions referred to in 

RULE 4.3.1 are paid to the FUND within 7 days of the calendar 

month in respect of which the contributions are payable. The 

EMPLOYER shall also ensure that the minimum information 

prescribed under Regulation 33(1) of the Act regarding payment of 

contributions is furnished to the FUND within 15 days after the end of 

the month in respect of which contributions are payable...”     

   

5.18 The submissions indicate that the complainant has a fund credit in the 

amount of R15 020.88 representing provident contributions received by 

the third respondent for the period February 2010 and May 2010 to 

December 2010 during the complainant’s employment with Maxi 

Strategic Alliance; and from the fourth respondent for the period March 

2011 to February 2015. The first respondent stated that the 

complainant has a fund credit of R844.04 representing contributions for 

the period November 2010 to March 2011. ACA initially stated that in 

relation to the second respondent’s response, the complainant was 

never a member in the first and third respondents at the same time. 
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ACA later mentioned that the complainant was included in the 

November 2010 to December 2010 and March 2011 contributions 

schedules as per attached contribution schedules received from the 

fourth respondent. ACA mentioned that there was an error made by the 

fourth respondent as the first respondent also confirmed that the 

complainant was its member from November 2010 until March 2011. It 

stated that this error made the complainant to be on both the first and 

third respondents. From the submissions, it appears that the records of 

the first and third respondents are not in order. The first, third and 

fourth respondents must reconcile their records in respect of the 

complainant with regard to his dual membership in the first and third 

respondents in order to determine any missing contributions.    

 

5.19 From the submissions, this Tribunal finds that the fourth respondent 

complied with the provisions of rules 4.3.1 and 4.3.2 of the third 

respondent’s rules in paying all contributions to the third respondent on 

behalf of the complainant.  

 

5.20 The third respondent can only be liable to a member in respect of 

contributions it has received on his or her behalf (see Orion Money 

Purchase Pension Fund (SA) v Pension Funds Adjudicator and Others 

[2002] 9 BPLR 3830 (C)). The first respondent must also finalise the 

section 14 transfer application and the third respondent to complete its 

part of the section 14 documentation in order for the same to be 

submitted to the Registrar.  

 

[6]  ORDER 

 

6.1 In the result, the order of this Tribunal is as follows:  

6.1.1 The fourth respondent is ordered to register as a participating 

employer in the third respondent from 1 September 2002, 

within two weeks of this determination; 
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6.1.2 The first, third and fourth respondents are ordered to reconcile 

and update their records in respect of the complainant with 

regard to his dual membership in the first and third respondents 

within two weeks of this determination; 

 

6.1.3 The first respondent is ordered to submit its section 14 transfer 

application forms for the transfer of the complainant’s benefit to 

the third respondent, within six weeks of this determination; 

 

6.1.4 The third respondent is ordered to complete its part of the 

section 14 transfer application form in paragraph 6.1.3 above 

and submit it to the Registrar for consideration, within two 

weeks of receipt of the section 14 transfer application forms 

from the first respondent;   

 

6.1.5 The third respondent is ordered to inform the complainant and 

this Tribunal of the outcome of the section 14 transfer 

application to the Registrar as per paragraph 6.1.4 above, 

within one week of receiving same from the Registrar;  

 

6.1.6 The first respondent is ordered to provide the complainant with 

his detailed statement of the monthly growth indicating the 

starting values and end values from April 2011 to date, within 

four weeks of this determination; 

 

6.1.7 The first respondent is ordered to transfer the complainant’s 

funds with the investment growth accrued until the actual date 

of transfer within two weeks of receipt of the section 14 

approval certificate from the FSB; 

6.1.8 The first respondent is ordered to update the complainant every 

two weeks on progress with the transfer of his fund value until it 

is transferred; and 
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6.1.9 The third respondent is ordered to provide the complainant with 

a copy of his latest benefit statement, within ten weeks of this 

determination and one annually for as long as his membership 

subsists. 

 

 

DATED AT PRETORIA ON THIS 07TH DAY OF OCTOBER 2015 

 

 

 

 

_____________________________ 

MA LUKHAIMANE 

PENSION FUNDS ADJUDICATOR 

 

 

 

 

 

 

Section 30M Filing: High Court 
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